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I. BACKGROUND

A. On August 3, 2004, the United States of America ("United States"), on

~ehalf of the Administrator of the United States Environmental Protection Agency

("EPA")’ filed a complaint in this matter pursuant to Section 107 of the

Comprehensive Environmental Response, Compensation, and Liability Act of

1980, as amended ("CERCLA"), 42 U.S.C. § 9607, seeking reimbursement of

response costs incurred or to be incurred for response actions taken at or in

connection with the release or threatened release of hazardous substances at the

Waste Disposal, Inc. Superfund Site in Santa Fe Springs, California ("the WDI ’

Site") from P0werine Oil Company ("Powerine"), CENCO Refining Company

I, CENCO"), and Energy Merchant Corp. ("EMC"). The United States also

alleged in the complaint that there was a. fraudulent c0nveyancebetween Powerine

and EMC, pursuant to theFederal Debt Collection Procedures¯ Act ("FDCPA"), 28"

U.S,C. §§ 3001-3308, and that Powerine and EMC had failed to respond to

information requests inn complete and timely manner, as required by Section

104(e) of CERCLA, 42 U.S.C. § 9604(e).

B. EPA’s selection of a remedy to address the contamination at the WDI

3ite is documented in a final Amended Record of Decision, executed on June 2 l,

~.002. The work required to implement that remedy ("WDI Remedial Action")

was carded out by a group ofp0tentially responsible parties referred to as the

Waste Disposal Inc. Group ("WDIG") that did not incIude Powerine, CENCO or

EMC. EPA certified that the WDI Remedial Action was complete at the WDI Site

:on September 14, 2006.

C. Separately, September 28, 1990; the united States sent Powerine aon

HSpecial Notice letter for the Operating Industries, Inc. Superfund Site ("the OII

Site"), located at 900 Potrero Grande Drive, Monterey Park, California, alleging

hat Powerine was a Potentially Responsible Party ("PRP") at the OII Site.
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D. Powerine and CENCO Refining are subject to a Cleanup and Abatement

Order (Order No. 97-118) issued by the Los Angeles Regional Water Quality

Control Board, and a state court injunction, obtained by the Community

Development Commission of the City of Santa Fe Springs, and entered April 14,

2004 (Case No. VC 03890, Los Angeles County Superior Court), requiting

remediation of their former oil refinery property, located at 1234 Lakeland Road,

Santa Fe Springs, California.

E. On October 14, 1998, EPA sent Powerine a notice letter indicating that

Powerine was liable as a de minimis party at the Casmalia Resources Superfund

Site ("the Casmalia Site"), located at NTU Rd’539 San Ysidro Blvd., Casmalia,

California.

F. As a result of the release or threatened release of hazardous substances at

or near the WDI Site, the State of California Department of Toxic Substances

Control ("DTSC") has undertaken response actions at or in connectionwith¯the

WDI Site pursuant to state and federal law, and will undertake response actions in

the future. DTSC is a support agency to EPA with respect to the WDI Site.

G. As a result of the release or threatened release of hazardous substances

at or near the Casmalia Site, DTSC, the Regional Water Quality Control Board for

the Central Coast Region (the "RegionaI Board"), and the Department offish and

Game ("DFG") have undertaken response actions at or in connection with the

Casmalia Site pursuant to state and federaliaw, and will undertake response

actions in the future. DTSC, the Regional Board and DFG are support agencies to

EPA with respect to the Casmalia Site.

H. Information currently known to DFG indicates the px;esence of one or

more state natural resources at or near the Casmalia Site which may have been, or

which may be, injured by release(s) of hazardous substances. DFG is the state

agency authorized to act on behalf of the public as a trustee for the natural

resources within California. DFG has claimed Natural Resource Damages at the
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Casmalia Site, including response costs incurred by the DFG prior to October 1,

1999.

I. As a result of the release or threatened release of hazardous substances at

or near the OH Site, DTSC has undertaken response actions at or in connection

with the OII Site pursuant to state and federal law, and will undertake response

actions in the future.

J. DTSC, DFG, and the Regional Board (collectively the "State Plaintiffs")

have concurrently filed a complaint against the Powerine, CENCO and EMC
i
[(collectively referred to as "Settling Defendants") alleging that the Settling

Defendants are liable to the State Plaintiffs under Section 107(a) of CERCLA, 42

U.S.C. § 9607(a), for response costs incurred or to be incurred by the State

Plaintiffs at the WDI Site, OIl Site, and the Casmalia Site, and for Natural

Resource Damages at the Casmalia Site. DFG has also asserted a claim for

Natural Resource¯ Damages with respect to the Casmalia Site under 42 U.S.C.

section 107(0, 42 U.S.C. § 9607(0.

K. Settling Defendants submitted Financial Information to the United

States and gave permission for the United States to share the Financial Information

with the State Plaintiffs. The United States and the State Plaintiffs have reviewed

the Financial Information to determine whether Settling Defendants are financially

able to pay response costs incurred and to be incurred at the WDI, OII, and

Casmalia Sites. Based upon this Financial Information, the United States has

determined that Settling Defendants are able to pay the amounts specified in

Section V. The State Plaintiffs have determined that Settling Defendants are able

to pay the amounts specified in Section VI.

L. Settling Defendants that have entered into this Consent Decree do not

admit any liability to.the United States arising out of the transactions or

accurrences alleged in the complaint, or described in the special notice letters

regarding the OII and Casmalia Sites.
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M. The United States, State Plaintiffs, and Settling Defendants agree,and

this Court by entering this Consent Decree fmds, that this Consent Decree has

been negotiated by the Parties in good faith, that settlement of this matter will

avoid prolonged and complicated litigation between the Parties, and that this

Consent Decree is fair, reasonable, and in the public interest.

THEREFORE, with the consent of the Parties to this Decree, it is

ORDERED, ADJUDGED, and DECREED:

II. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action

mrsuant to 28 U.S.C. §§ 1331 arid 1345 and 42 U.S.C. §§ 9606, 9607 and 9613(b)

md also has personal jurisdiction over Settling Defendants. Solely for the

purposes of this Consent Decree and the underlying complaint, Settling

9efendants waive all objections and defenses that they may have to jurisdiction of

he Court or to venue in this District. Settling Defendants shall not challenge the

terms of this Consent Decree or this Court’s jurisdiction to enter and enforce this

Consent Decree.

IlL PARTIES BOUND

2. This Consent Decree is binding upon the United States, the State

Plaintiffs, and upon Settling Defendants and their successors and assigns. Any

change in ownership or corporate or other legal status, including but not limited

to, any transfer of assets or real or personal property, shall in no way alter the

~tatus or responsibilities of Settling Defendants under this Consent Decree.

IV. DEFINITIONS

3. Unless otherwise expressly provided herein, termsused inthis Consent

Decree that are defined in CERCLA or in regulations promulgated under

26 CERCLA shall have the meanings assigned to them in CERCLA or in such

27 regulations. Whenever terms listed below are used in this Consent Decree orin

28 ianYappendix attached hereto,:the following definitions shall apply:
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a. "Casmalia Site" shall mean the former Casmalia Resources

Hazardous Waste Management Facility, encompassing approximately 252 acres,

located at NTU Rd-539 San Ysidro Blvd., approximately ten (10) miles southwest

of Santa Maria and one and a half miles north of Casmalia in Santa Barbara

County, California, and depicted generally on the map attached at Appendix C.

Casmalia Site shall also include the areal extent of contamination that is presently

located in the vicinity of the Casmalia facility and all Suitable areas in very close

)roximity to the Contamination necessary for the implementation of the response

Lction(s) and any areas towhich such contamination migrates. -

b. "Casmalia Site Escrow Account" shall mean the escrow account

for the Casmalia Site, which was established pursuant to the Consent Decree

entered by the United States District Court for the Central District of California on

June 27, 1997, in United States ofAmerica v. ABB VetcoGray Inc., et al., Civ. No.

CV 96-6518-KMW (JGx). The Casmalia Site Escrow Account holds money

collected, inter alia, from settlements and enforcement activities undertaken by

EPA related to the Casmalia Site, and which shall be used for response actions at

md concerning the .Casmalia Site.

c. "CERCLA" shall mean the Comprehensive Environmental

~esponse, Compensation, and Liability Act of 1980, asamended, 42 U.S.C.

§ 9601, et seq.

d. "Consent Decree" shall mean this Consent Decree and all

tppendices attached hereto. In the event of conflict between this Consent Decree

and any appendix, the Consent Decree shall control.

f. "Day" shall mean a calendar day. In computing any period of time

under this Consent Decree, where the last day would fall on a Saturday, Sunday, or

federal holiday, the period shall run until the cloSe of business of the next working

day~ " - "
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1 g. "DFG" shall mean the California Department ofFish and Game

2 and any successor entity.

3 h. "DTSC" shall mean the California Department of Toxic Substances

4 Control and any successor entity.

5 i. "DOJ" shall mean the United States Department of Justice and any

6 successordepartments, agencies or instrumentalities of the United States.

7 j. "EPA" shall mean the United States Environmental Protection

8 Agency and any successor departments, agencies or instrumentalities of the United

9 States.

10 k. "EPA Hazardous Substance Superfund" shall mean the Hazardous

11 Substance Superfund established by the Internal Revenue Code, 26 U.S.C. § 9507.

12 1. "EPA PastResponse Costs" shall mean all costs, including but not

13 limited to direct and indirect costs, that EPA, or DOJ on behalf ofEPA, has paid at

14 or in connection with the WDI Site, the OH Site, or the Casmalia Site through the

, ila.t  of entry of this Consent Decree, plus accrued Interest on all suchcosts

t6 date.

17 m. "Financial Information" shall mean those financial documents

18 identified in Appendix D.

n. "Interest" shall mean interest at the rate specified for interest on

of the EPA Hazardous Substance Superfund established by 26 U.S.C.

9507, compounded annually on October 1 of each year, in accordance with 42

§ 9607(a). The applicable rate of imerest shall be the rate in effect at the

the interest accrues. The rate of interest is subject to change on October 1 of

year.

o. "Natural¯Resource Damages" or "NRD" means damages, including

of damages assessment, recoverable under section 107 Of CERCLA, 42

section 9607, and applicable provisions of State law, for injury to,

or loss of any and all natural resources at the Casmalia Site.
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p. "OII Site" shall mean the Operating Industries Inc. Superfund Site,

located at 900 Potrero Grande Drive, in the City of Monterey Park, Los Angeles

County, Califomia, generally shown on the map included in Appendix B.

q. "OII Special Account" shall mean the special account established at the

)II Site by EPA pursuant to Section 122(b)(3) of CERCLA, 42 U.S.C.

§9622(b)(3), within the EPA Hazardous Substance Superfund.

r. "Paragraph" shall mean a portion of this Consent Decree identified

by an Arabic numeral or an upper or lower ease letter.

s. "Parties" shall mean the United States, State Plaintiffs, and Settling

Defendants.

t. "Plaintiffs" shall mean the United States and the State Plaintiffs.

u. "Regional Board" shall mean the California Regional Water

Quality Control Board for the Central Coast Region, and any successor entity.

v. "Section" shall mean a portion of this Consent Decree identified

by a Roman numeral.

w. "Settling Defendants" shall mean P0werine Oil Compariy

I"P0werine"), CENCO Refining Company (n/k/a/Lakeland Development

Company ("CENCO"), and Energy Merchant Corp. ("EMC’).

x. "State Natural Resource Damages.Claim" shall mean the claim for

Natural Resources Damages asserted by DFG and the amount of Natural Resource

Damages for the Casmalia Site that DFG has estimated as its current or future

claim for the purposes of this Consent Decree only. That current claim is sixteen

million dollars ($16,000,000).

y. "State Plaintiffs" shall mean DTSC, DFG, and the Regional

Board.

z. "State Plaintiffs’ Response Costs" shall mean all costs, including

but not limited to direct and indirect costs, that anyof the State Plaintiffs has

-7-
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or will incur at or in connection with the WDI Site, the OII Site, or the

2asmalia Site, plus accrued Interest on all such costs.

aa. "State Statutes" shall mean the California Health and Safety

sections 25300 et seq., and 25189.1; the Porter-Cologne Water Quality

’.ontrol Act, California Water Code sections 13000 et seq.; the Califomia Fish and

;ame Code, sections 5650, 5650.1, 2014, 7I 1.7 and 12016; the California

;ovemment Code, sections 8670.56.5 and 8670.61.5~ and state nuisance and

laws.

bb. "Waste Material" shall mean (!) any "hazardous substance"

Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any "pollutant or

under Secti on 101 (33) of CERCLA, 42 U.S.C. § 9601 (33 ); (3) any

"solid waste" under Section 1004(27) of RCRA, 42 U.S.C. § 6903(27); and (4)

"hazardous substance" under California Health and Safety Code § § 25316 and

17.

cc. "WDI Remedial Action" shall mean those activities, except for

and maintenance, to be undertaken by the WDIG to implement the

Record of Decision at the WDI Site, in accordance with the Statement of

the final Remedial Design and Remedial Action Work Plans and other

approved by EPA.
z

dd. "WDI site" shall mean the Waste Disposal, Inc. Superfund Site,

approximately 38 acres, located at 12731E. Los Nietos Rd., in

Fe Springs, Los Angeles County, California, and generally shown on the

included in Appendix A.

ee. "WDI Special Account" shall mean the special account

at the WDI Site by EPA pursuant to Section 122(b)(3) ofCERCLA, 42

§9622(b)(3), within the EPA Hazardous Substance Superfund.

ft. "United States" shall mean the United States Of America,

its departments, agencies and instrumentalities.
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V. PAYMENT OF EPA RESPONSE COSTS

4. Payment of EPA Past Response Costs. Settling Defendants shall pay

$1,450,000, plus Interest, pursuant to the following schedule:

a. Within ninety days of entry of this Consent Decree, Settling

Defendants shall pay $806,606.00 which shall be deposited in the WDI Special

Account within the¯ EPA Hazardous Substance Superfund to be retained and used

to conduct or fmance response actions at or in connection with the WDI Site, or to

be transferred by EPA to the EPA Hazardous Substance Superfund;

b. Within ninety days of entry of this Consent Decree Settling

Defendants shall pay $100,000.00 which ¯shall be deposited in the OII Special

Account within the EPA Hazardous Substance Superfund to be retained and used

to conduct or finance response actions at or in connection with the OII Site, or to

be transferred by EPA to the EPA Hazardous Substance Superfund;

c. Within ninety days of entry of this Consent Decree Settling

Defendants shall pay $93,394.00 which shall be deposited in the Casmalia Site

Escrow Account;

d. Within 150 days of entry of this Consent Decree Settling

Defendants shall pay $225,000.00, plus Interest from the date of entry, which shall

be deposited in the WDI Special Account within the EPA Hazardous Substance

Superfund to be retained and used to conduct or finance response actions at or in

connection with the WDI Site, or to be transferred by EPA to the EPA Hazardous

Substance Superfund; and

e, Within 210 days of entry of this Consent Decree Settling

Defendants shall pay $225,000.00, plus Interest from the date of entry, which shall

be deposited in the WDI Special Account within the EPA Hazardous Substance

Superfund to be retained and used to conduct or finance response actions at or in

connection with the WDI Site, or to be transferred by EPA to the EPA Hazardous

Substance Superfund.
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5. payments of EPA Past Response Costs for WDI and OII Sites.

by Settling Defendants to EPA for the WDI and OII Sites shall be made

FedWire Electronic Funds Transfer ("EFT") to the U.S. Department of Justice

in accordance with EFT instructions provided to Settling Defendants by

FinancialLitigation Unit of the U.S. Attorney’s Office in the Central District

following lodging of the Consent Decree.

6. At the time of each payment to EPA, Settling Defendants shall also

notice that payment has been made to EPA and DOJ in accordance with

XV (Notices and Submissions). Such notice shall specify the amount(s)

and reference the EPA Region, DOJ Case number, Site/Spill

Number and the Civil Action Number. For the WDI Site those

respectively, are EPA Region 9, SSID r 09FY, DOJ case number 90-11-

, and civil action number CV04-6435 CBM (JWJx). For the OII Site

numbers, respectively, are EPA Region 9, SSID - 0958, DOJ case number

1-2-156/12, and civil action number CV01-11162 MMM (JWJx).

7. P_ayment of EPA Past Response Costs to Casmalia Site Escrow

Within 90 days of entry of this Consent Decree, Settling Defendants

remit the paymentto the CasmaliaSite Escrow Account by wiring

394.00 to the following:

Wells Fargo Bank c/o Marco X. Morales
MAC N9303-120
Sixth and Marquette, Minneapolis,’MN 55479
ABA/Locator#: 121000248
Bnf Account #: 0001038377
Bnf Account Name: Corporate Trust Clearing
OBI Field: Casmalia Cash Account # 15924200
REF: Casmalia Resources Site Custodial Agreement
P.ayor: the name of the Settling Party exactly as it appears on
the signatory page, below.

payments received by the Casmalia Site Escrow Account after 5:00 p.m.

Time wilt be credited on the next business day.

8. At the time this payment to the Casmalia Escrow Account is made,

Defendants shall sendnotice that payment has been made to EPA and¯

- 10-
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DOJ in accordancewith Section XV (Notices and Submissions). Settling

Defendants shall also send a copy of the completed Payment Invoice to:

Casmalia Case Team
U.S. EPA Region IX
75 Hawthorne Street (SFD-7)
San ¯Francisco, California 94105-3901

VI. PAYMENT OF STATE PLAINTIFFS’ RESPONSE COSTS AND

STATE NATURAL RESOURCE DAMAGES

9. Settling Defendants shall pay to the State Plaintiffs a total of $40,000,

mrsuant to the following schedule:

10. Payment of State Plaintiffs’ Response Costs for WDI Site and OII

Sites.

a. Within ten (10) days of entry of this Consent Decree, Settling

Defendants shall pay $18,819 to DTSC for Response Costs of DTSC with respect

to the WDI Site.

b. Within ten (10) days of entry of this Consent Decree, Settling

Defendants shallpay $1,000 to DTSC for Response Costs of DTSC with respect to

the OII Site.

c. Within 90 days of entry of this Consent Decree, Settling

Defendants shall pay $15,000 to DTSC for Response Costs of DTSC with respect

to the WDI Site.

d. Payments made pursuant to this Consent Decree for the W-DI Site

or the Oil Site shall be in the form of a certified or cashierrs check made payable

to the "Department of Toxic Substances Control"i bearing on its face the case

name and number.

e. Settling Defendants shall send the certified or cashier’s check(s)

to:
California D~_partment of Toxic Substances Control
Accounting :section - Cashiering Unit (FLR 21 - 1)
Attention: Cashier
1001 ’T’ Street
P.O, Box 806
Sacramento, California 95812-:0806
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At the time of payment to DTSC, Settling Defendants shall send notice that

payment has been made to DTSC in accordance with Section XV (Notices and

Submissions.)

11. Payment of State Plaintiffs’ Response Costs and Natural Resource

Damages for Casmalia Site.

a. Payments to DTSC forCasmalia Site. Within ten (10) days of

entry of this Consent Decree, Settling Defendants shall pay $1,772 to DTSC for

Response Costs of DTSC with respect to the Casmalia Site. Payments made by

the Settling Defendants to DTSC for the Casmalia Site shall be madeby one of the

following methods:

(i) by Cashier’s or Certified CheCk sent to:

Califomia Department of Toxic Substances Control
Accounting :Section -¯Cashiering Unit (FLR 21-1)
Attention: Cashier
1001 "!" Street
P.O. Box 806
Sacramento, California 958 i 2-0806

If payments are made by cashier’s or certified check, the cheek shall

be made payable to the California Department of Toxic Substances Control. The

myment shall indicate the case name and case number.

or

(ii) by Wire Transfer to the California Department of Toxic

Substances Control, including the following information:

1. Name and address of the California Department of Toxic

Substances Control’s banking institution to which the transfer

is to be made:¯

Bank of America, Sacramento Government Services, Unit 1436
5_55 Capitol Mall, Suite 1555
Sacramento, CA 95814

2. Account number to which the wire transfer should be sent:

Financial Institution: Bank of America, San Francisco, CA
ABA Routing Ntmaber: 0260-0959-3
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Beneficiary: State of California
Beneficiary Information: State Treasurer’s Demand Deposit

Account
Beneficiary Account No. 14 99324597

3. Attn: Ellen Day.
Govemrnent Services
(916) 321-4677

Ifpayment to DTSC is made by wire transfer, the Settling Defendant
6 ]~vill need to call the DTSC Accounting Office at (916)322-5539 or (916) 324~

7U N3099 to notify them that a wire transfer will be sent and provide the Settling

.

the amount of the transfer, the case name and case number.

b. Payments to Regional Board for the Casmalia Site. Within

(10) days of entry of this Consent Decree, Settling Defendants shall pay

the Regional Board for Response Costs of the Regional Board with

to the Casmalia Site. Payment to the Regional Board forthe Casmalia Site

be made by one of the. followingmethods: .¯

(i) by wire transfer, including the ¯following information:

1. Name and address of the California Department of justice’s

banking institution to which the transfer is to take place:

Bank of America, Sacramento Government Services, Unit 1436
555 Capitol Mall, Suite 1555
sacramento; CA 95814

2. Account numberto which the wire transfershould be sent:~
Financial Institution: Batik of America, San Francisco, CA
ABA Routing No.:0260-0959-3
Beneficiary: State of California, Dept. of Justice
Beneficiary Information: Casmalia Disposal Site/RWQCB
Beneficiary Account No.: 01.482-80005

¯ 3. Attn: Marilffn Goodridge
Government Services
(916)321-4803

or (ii) by cashier’s or certified check, sent to:
C. alifornia Department of Justice
Accounting Section- Cashiering Unit
Attention: Miehelle Lewis
1300 ’T’ Street, Suite 810
P.O. Box 944255
Sacramento, California 94244-2550

- 13-
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The payments shall indicate the name of this civil case name and number.

e.    Payment to I)FG for Casmalia Site. Within ten (10) days of

retry of this Consent Decree, Settling Defendants shall pay $2,323 to DFG for

Response Costs of DFG and the State Natural Resource Damages Claim with

respect to the Casmalia Site. The Settling Defendants shall make payments to DFG

by cashier’s or certified check payable to California Department ofFish and Game

to the following address:

John Holland
Legal Department
Office of’Spill Prevention arid Response
Department ofFish and Game
P.O. Box 160362
Sacramento, California 95816-0362

d. Any payment received by any of the State Plaintiffs after 5:00

9.m. Pacific Time will be credited the next business day.

e. At the time of any payment to the State Plaintiffs~for the Casmalia

;ite, each Settling Defendant shall submit copies of the completed Payment

~voice and a copy of the check or wire confirmation to:

Kimberly Kelley Bspinoza
Senior Legal Analyst
Office of fhe Attorney General, Environment Section
California Departoent of Justice
110 W. A Street, Suite 1100
San Diego, California ¯92101

VII. FAILURE TO COMPLY WITH CONSENT DECREE

12. Interest on Late Payments and Cure. If Settling Defendants fail to

hake any payment under Paragraph 4 (Payment of EPAResponse Costs) or

Section VI (Payment of State Plaintiffs’ Response Costs) by the required due date,

all remaining installment payments and all accrued Interest shall become due

immediately upon such failure. Interest shall continue to accrue on any unpaid

amounts until the total amount due has been received. However, if Settling

Defendants cure a delinquency by making a late payment to EPA within 30 days

afthe r~quired due date, including all of the then-accrued Interest and stipulated

- 14-
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penalties as provided for in Paragraph ¯13, then further stipulated penalties shall

cease to run as of the date the late payment is received, and Settling Defendants

may make future payments to EPA pursuant to the Schedule set forth in Paragraph

4. If Settling Defendants cure a delinquency by making a late payment to DTSC

within 30 days of the required due date, including all of the then-accrued Interest

and stipulated penalties as provided for in Paragraph 18, then further stipulated

shall cease to run as of the date the late payment is received, and Settling

may make future payments to DTSC pursuant to the Schedule set forth

Section VI.

13. EPA Stipulated Penalty.

a. If any amounts due under Paragraph 4 are not paid by the required dates,

Defendants shall be in violation of this Consent Decree and shall pay to

as a stipulated penalty, in addition to the Interest required by Paragraph 12,

000.00 per violationper day that such payment is late.

b. Stipulated penalties are due and payable within 30 daysofthe date of

demand for payment Of the penalties by EPA. All payments to EPA under this

shall be identified as "stipulated penalties" and shall be made by

or cashier’s check made payable to "EPA Hazardous Substance

The check, or a letter accompanying the check, Shall reference the

and address of the party(ies) making payment, the WDI Site name, the EPA

and WDI Site/Spill ID Number 09FY, DOJ Case Number 90-11-2-156/i3,

the civilaction number. Settling Defendants shall send the check (and any
¯

letter) to:

fttel!on Bank EPA : Region 9 ¯
n: Superfund Accounting

P.O. Box 371099M
Pittsburgh, PA 15251

c. At the time of each payment, Settling Defendants shall also send notice

~ayment hasbeen made to EPA and DOJ in accordance with Section XV

ices and Submissions).Such notice shall reference the EPA Region and WDI

-15-
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Site/Spill ID Number 09FY, DOJ Case Number 90-I 1-2-156/13, and the civil

action number.

d. Penalties shall accrue as provided in this Paragraph regardless of

whether EPA has notified Settling Defendants of the violation or made a demand

for payment, but need only be paid upon demand. All penalties shall begin to

accrue on the day after payment is due and shall continue to accrue through the
I

!date of payment. Nothing herein shall prevent the simultaneous accrual of

~eparate penalties for separate violations of this Consent Decree.

14. If the United States brings an action to enforce this Consent Decree,

Settling Defendants shall reimburse the United States for all costs of such action,

including but not limited to costs of attomey time.

15. Payments made under this Section shall be in addition to any other

remedies or sanctions available to Plaintiffs by virtue of Settling Defendants’

failure to comply with the requirements of this Consent Decree.

16. The obligations of Settling Defendants to pay amounts owed the

United States under this Consent Decree are :joint and several. In the event of the

17 ]failure of any one Or more Settling Defendants to make the payments required

18 Uunder this Consent Decree, the remaining Settling Defendants shall be responsible

19 for such payments.

20 17. Notwithstanding any other provision of this Section, the United States

2i may, in its unreviewable discretion, waive payment of any portion of the stipulated

22 ~enalties that have accrued pursuant to this Consent Decree. Payment of

;tipulated penalties shall not excuse Settling Defendants from payment as required

by Section V or from performance of any other requirements of this Consent

Decree.

//

//
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18. DTSC Stipulated Penalty.

a. If any amounts due under Section VI are not paid in the amounts

specified by the required dates, Settling¯ Defendants shall be in violation of this

ConsentDecree and shall pay.to DTSC, as astipulated penalty, in addition to the ¯

Interest required by Paragraph 12, $5,000.00 per violation per day that such

paymentis late.

b. Stipulated penalties are due and payable within 30 daysofthe date of

the demand for payment of the penalties by DTSC, All payments to DTSC under

this Paragraph shall be identified as "stipulated penalties" and shall be made by

certified or cashier’s check made payable to "Department of Toxic Substances

Controii" The check, for a letter accompanying the check, shall reference the name

!and address of the patty(ies) making payment, the civil case name and number.

Settling Defendants shall send the check (and any accompanying letter) to:

C. alifornia Department of ToxicSubstances Control
Accounting Section - Cashiering Unit (FLR 21 - 1)
Attention: Cashier
1001 "I" Street
P.O, Box 806
Sacramento, California 95812-0806

c. At the time of each paYment, Settling Defendants shall also send notice

that payment has been made to DTS(~ in accordance with Section XV (blotiees and

Submissions). Such notice shall reference the civil case name and number.

d. Penalties shall accrue as provided in this Paragraph regardless of

whether DTSC has notified Settling Defendants 0fthe violation or made a demand

for payment, but need 0nly be paid upon demand.¯ All penalties shall beginto

accrue on the day after payment is due and shall continue to accrue through the

tdate of payment.’ Nothing herein shall prevent the simultaneous accrual of

separate penalties for separate violations of this Consent Decree.

I/
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19. If State Plaintiffs bring an action to enforce this Consent Decree,

gettling Defendants shall reimburse the ¯State Plaintiffs for all costs of such action,

including but not limited to costs of attorney time.

20. Payments made under this Section shall be in addition to any other

remedies or sanctions available to State Plaintiffs by virtue of Settling Defendants’

failure to comply with the requirements of this Consent Decree.

21. The obligations of Settling Defendants to pay amounts owed the State

Plaintiffs under this Consent Decree are joint and several. In the event of the

failure of any one or more SettlingDefendants to make the payments required

under this Consent Decree, the remaining Settling Defendants shall be responsible

for such payments.                                    ¯

22. Notwithstanding any other provision of this Section, DTSC may, in its

unreviewable discretion, waive payment of any portion of the stipulated penalties

that have accrued pursuant to this Consent Decree. Payment of stipulated

penalties shall not excuse Settling Defendants from payment as required by

Section VI or from performance of any other requirements of this Consent Decree.

VIII. COVENANT NOT TO SUE BY UNITED STATES

23. Covenant Not to Sue by United States. Except as specifical!y

provided in Section IX (Reservation of Rights by United States), the United States

covenants not to sue or to take administrative action against Settling Defendants

mrsuant to Sections 106 or 107(a) of CERCLA, 42 U.S.C. §§ 9606 or 9607(a), or

’,ection 7003 of RCRA, 42 U.S.C. § 6973, relating to the WDI Site, the OII Site,
s

9r the Casmalia Site. This covenantnot to sue shall take effect upon the entry date

9fthis Consent Decree. This covenant not to sue is conditioned upon the

satisfactory performance by Settling Defendants of their obligations to the United

States under this Consent Decree, including but not limited to, payment ofaU

amounts due under Section V (Payment of Res 9onse Costs), and any amount due
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under Section VII (Failure to Comply with Consent Decree). This covenant not to

sue is also conditioned upon the veracity and completeness of the Financial

Information provided to EPA and DOJ by Settling Defendants. If the Financial

Information is subsequently determined by EPA to be false or, in any material

respect, inaccurate, Settling Defendant shall forfeit all payments made pursuant to

this Consent Decree and this covenant not to sue and the contribution protection in

Paragraph 45 shall be null and void. Such forfeiture shall not constitute liquidated

damages and shall not in any way foreclose the United States’ right to pursue any

other causes of action arising from Settling Defendants’ false or materially

inaccurate information. This covenant not to sue extends only to Settling

Defendants and does not extend to any other person.

24. Effect of Settlement. This Consent Decree resolves the civil claims of

the United States for the violations of Section 104(e) of CERCLA, 42 U.S.C. §

9604(e), and the Federal Debt Collection Procedt/res Act with respect to the WDI

Site alleged in the Complaint filed in this action through the date of lodging.

IX. RESERVATIONS OF RIGHTS BY UNITED STATES

25. The United States reserves, and this Consent Decree is without

prejudice to, all rights against Settling Defendants with respect to all matters not

expressly included within the Covenant Notto Sue by United States in Paragraph

23. Notwithstanding any other provision 0fthis Consent Decree, the United States

reserves all rights against Setting Defendants with respect to:

a. liability for failure of Settling Defendants to¯ meet a requirement of this

Consent Decree;

b. criminal liability;

c. liability arising from any future arrangement for disposal or treatment of

a hazardous substance, pollutant, or contaminant at the WDI Site or OII Site by

that Settling Defendant after the’effective date. of this Consent¯ Decree;

-19-
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d. liability arising from the past, present, or future arrangement for

or treatment by a Settling Defendant of a hazardous substance, pollutant,

contaminant outside of the WDI site, Casmalia Site, or OII Site; and

e. liability arising from the past, present, or future arrangement for disposal

treatment by a Settling Defendant of a hazardous substance, pollutant, or

at the Casmalia Site that is from a facility or specific location other

910 Fornham Ave. or 12354 and 12345 ~ Rd., Santa Fe Springs,

26. Notwithstanding any other provision in this Consent Decree, the

States reserves, and this Consent Decree is without prejudice to, the fight

institute judicial or administrative proceedings against Settling Defendants

seeking to compel Settling Defendants to perform response actions relating to the

’,asmaliaSite, and/or to reimburse the United States for additional costs of

and/or Natural Resource Damages, if information not currently known to

is discovered that indicates Settling Defendants no longer .qualify as de

" parties at the Casmalia Site because Settling Defendants contributed more

8.5 million pounds of materials containing hazardous substances to the

Site,¯ orcontributed hazardous substances the toxic or other hazardous

;ffect of which is not minimal in comparison to other hazardous substances at the

Site as set forth in the Contaminants List attached as Appendix F.

27. Notwithstanding any other provision of this Consent Decree., the

States reserves, and this Consent Decree is without prejudice to, the right

reinstitute or reopen thisaction, Or to commence a new action seeking relief

than as provided in this Consent Decree, if the Financial Information

by Settling Defendants, or the fmancial certification made by Settling

in Paragraph 49, is false or, in any material respect, inaccurate.
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28. Notwithstanding any other provision of this Consent Decree, the

United States retains all authority and reserves all rights to take any and all

response actions authorized by law.

X. COVENANT NOT TO SUE BY STATE PLAINTIFFS

29. Covenant Not to Sue for WDI Site and OII Site. In consideration of

the payments that will be made by the Settling Defendants to DTSC under the

terms of this Consent Decree, and except as specifically provided in Section XI

Reservation of Rights by State Plaintiffs) of this Consent Decree, DTSC hereby

:ovenants not to sue or to take administrative action against Settling Defendants

mrsuant to section 107(a) and 113 of CERCLA, 42 U.S.C. § 9607 and 9613, and

;ection 7002 of RCRA, 42 U.S.C. § 6972, or the California Health and Safety

Code, sections 25300 et seq., relating to the WDI Site or the OII Site.

30. Covenant Not to Sue for Casmalia Site. In consideration of the

payments that will be made by Powerine to the State Plaintiffs under the terms of

this Consent Decree, and except as specifically provided in Section XI of this
II

Uconsent Decree, the State Plaintiffs hereby covenant not to sue or to take

action against Powerine pursuant to section 107 and 113 of

,42 U.S.C. § 9607 and 9613, and section 7002 of RCRA, 42 u.S.C.

6972, or the State Statutes, relating to the Casmalia Site, including for recovery

Resource Damages and for response costs incurred or to be incurred by

31. With respect to present and future liability, these covenants shall take

upon the effective date of this Consent Decree as set forthin Section XVII

Date). These covenants are conditioned upon: a) the satisfactory

by Settling Defendants of all their obligations to the State Plaintiffs

Consent Decree; and b)the veracity of the Financial Information

-21 -
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~rovided to EPA and State Plaintiffs by Settling Defendants. These covenants

:xtend only to Settling Defendants and do not extend to any other person.

XI, RESERVATION OF RIGHTS BY STATE PLAINTIFFS

32. The covenants by the State Plaintiffs set forth in Paragraphs 29 and 30

)fthis Consent Decree do not pertain to anymatters other than those expressly

specified in Paragraphs 29 and 30.

33. WDI Site and OII Site Reservations. With respect to DTSC’s

Covenant not tosue for the WDI Site and the OII Site, DTSC reserves, and this

Consent Decree is without prejudice to, all rights against the Settling Defendants,

with respect to all other matters, including but not limited to:

a. liability for failure to meet a requirement of this Consent Decree;

b. ¯ criminal liability;

c. liability arising from any future arrangement for disposalor treatment

Df a hazardous substance, pollutant or Contaminant at the WDI Site or OII Site by

that Settling Defendant after the effective date of this Consent Decree; and

d. liability arising from the past, present, or future arrangement for

disposal or treatment by Settling Defendants of a hazardous substance, pollutant,

.r contaminant outside of the WDI Site or the OII Site.

34. Notwithstanding any other provision in this Consent Decree, DTSC

reserves,: and this Consent Decree is without prejudice to, the right to reinstitute or

reopen this action, or to commence a new action seeking relief other than as

provided in this Consent Decree, if the Financial Information provided by Settling

Defendants, or the financial certification made by Settling Defendants in

Paragraph 50, is false or, in any material respect, inaccurate. If the Financial

Information is subsequently determined by DTSC to be false or, in any material

respect, inaccurate; Settling Defendants shall forfeit all payments made to State

Plaintiffs pursuant to this Consent Decree and this covenant not to sue and the

i
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protection in Paragraph 45 shall be null and void. Such forfeiture

not constitute liquidated damages and shall not in any way foreclose the State

right to pursue any other causes of action arising from Settling

false or materially inaccurate information.

35. Casmalia Site Reservations. With respect to the State Plaintiffs’

not to sue for the Casmalia Site, the State Plaintiffs reserve, and this

Decree is without prejudice to, all rights against the Settling Defendants,

respect to all other matters, including but not limited to:

a. liability for failure to meet a requirement of this Consent Decree;

b. criminal liability;

c. liability arising from any future arrangement for disposal Or treatment

a hazardous substance, pollutant or contaminant at the Casmalia Site by that

Defendant after the effective date of this Consent Decree; and

d. liability arising from the past, present, or future arrangement for

or treatment by Settling Defendants, or a subsidiary or affiliated entity of

Settling Defendant, of a hazardous substance, pollutant, or contaminant at the

Site that is both (1) not from a facility or specific location owned or

by that Settling. Defendant as specified in Appendix E, and (2) not

luded in the volume of waste attributed to that State Settling Party as set forth

Appendix E.

36. Notwithstanding any other provision in this Consent Decree, the State

reserve, and this Consent Decree is without prejudice to, the right to

judicial or administrative proceedings seeking to Compel any Settling

to perform response actions relatingto the Casmalia Site, and/or to

the State Plaintiffs for additional costs of response and/or Natural

Damages, if information not currently known to the EPA or the State

is discovered that indicates Settling Defendants no longer qualify as de

- 23 -
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minimis parties at the Casmalia Site because Settling Defendants contributed more

than 8.5 million pounds of materials containing hazardous substances to the

Casmalia Site, or contributed hazardous substances the toxic or other hazardous

effect of which is not minimal in comparison to other hazardous substancesat the

5 Casmalia Site as set forth in the Contaminants List attached as Appendix F. For

of this Section only, the volume ofrnaterial contributed by a Settling

shall not include any Waste sent by an entity merged into or otherwise

by such Settling Defendant after the effective date of this Consent

XII. COVENANT NOT TO SUE BY SETTLING DEFENDANTS

37. settling Defendants covenant not to sue and agree not to assert any

[aims or causes of action against the United States, State Plaintiffs or their

or employees, with respect to the WDI Site, the OII Site, the Casmalia

or this Consent Decree, including but not limited to:

a. any direct or indirect claim for reimbursement from the Hazardous

~uperfund based on Sections 106(b)(2), 107, 1 i 1, 112, or 113 of

42 U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other
¯

" of law;

b. any claim arising out of the response actions at the WDI Site, the OH

or the Casmalia Site, including any claim under the United States

the Constitution of the State of Califomia, the Tucker Act, 28 U.S.C.

§ 1491; the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at

law; or

c. any claim against the United States or State Plaintiffs pursuant to

ons 107 and 113 of CERCLA, 42 U.S.C. §§ 9607 and 9613.

- 24 -
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38. Nothing in this Consent Decree shall be deemed to constitute approval

preauthorization of a claim within the meaning of Section 111 of CERCLA, 42

§ 9611, or 40 C.F.R. 300.700(d).

39. Except as provided in Paragraphs 41, 42 and 43 (Waiver of Claims)

47 (Waiver of Claim Splitting Defenses), the covenants not to sue

forth in Paragraph 37 shall not apply in the event the United States¯ brings a

of action or issues an order pursuant to the reservations set forth in

25 (b), 25 (c), and ¯25 (e), but only to the extent that Settling

claims arise from the same response action or response costs that the

States is seeking pursuant to the applicable reservation.

40. Except as provided in Paragraphs 41, 42 and 43 (Waiver of Claims)

Paragraph 47 (Waiver of Claim Splitting Defenses), the covenants not to sue"

forth in Paragraph 37 shall not apply in the event the State Plaintiffs bring a

of action or issues an order pursuant to the reservations set forth in

33, 34, and 35, but only to the extent that Settling Defendant’s claims

from the same response action or response costs that State Plaintiffs are

pursuant to the applicable reservation.

41. Waiver of Claims. Settling Defendants covenant not to sue and agree

: to assert any claims or causes of action with regard to the Casmalia Site

:to Sections 107 and 113 of CERCLA, 42 U.S.C. §§ 9607 and 9613, for

addressed by this Consent Decree, against:

a. any Potentially Responsible Parties(PRPs) thatEPA may in the future

designate as de micromis, consistent with EPA’s Revised Guidance on CERCLA

Settlements with De Micromis Waste Contributors (June 3, 1996), the

Memorandum dated November 6, 2002; entitled "Revised Settlement Policy and

~ontribution Waiver Language Regarding Exempt De Micromis and Non-Exempt

De Micromis Parties" and/or other applicable guidance;
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b. any other PRP for a period of thirty-three (33) months after the

date of this Consent Decree, at which time Settling Defendants may

claims or causes of action against any non-de micromis PRPs that have not

~ettled their liability for the Casmalia Site;

c. any of the defendants in United States v. ABB Vetco GrayJnc., Cir. No.

(JGx), that are parties to the Casmalia Consent Decree entered in

action on June 27, 1997; and

d. anyperson that has entered or in the future enters into a settlement

with the United States, EPA or State Plaintiffs for response costs or

Resource Damages claims for matters addressed in such settlement.

42. Settling Defendants agree not to assert any claims and to waive all

or causes of action they may have for all matters relating to the OII Site,

but not limited to, for contribution, against any person where the

)erson’s liability to Settling Defendantswith respect to the OII Site is based solely

having arranged for disposal or treatment, or for transport for disposal or

of hazardous substances at the OII Site, or having accepted for transport

disposal or treatment of hazardous substances at the OII Site, ifEPA

(a) any materials contributed by such person to the OII Site

municipal solid waste or municipal sewage sludge did not exceed

p.2% 0fthe total volume of waste at the Oil Site; and (b) any materials contributed

such person to the OII Site containing hazardous substances, but not

i municipal solid waste or municipal sewage sludge, did not exceed

gallons of liquid materials, or the equivalent, using EPA’s conversion

This waiver shall not apply to any claim or cause of action against any

)erson meeting the above criteria ifEPA has determined that the materials

to the OII Site by suchperson contributed or could contribute

to the costs of response at the OII Site. This waiver also shall not

- 26 -
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apply with respect to any defense, claim, or cause of action that a Settling

Defendant may have against any person if such person asserts a claim or cause of

ction relating to the OH Site against such Settling Defendant.

43. Settling Defendants agree not to assert any claims and to waive all

claims or causes of action that they may have for all matters relating to the OII

Site, including, but not limited to, for contribution, against any person that has

entered into a final CERCLA § 122(g) de minimis settlement with EPA or State

Plaintiffs with respect to the OH Site as of the effective date of this Consent

Decree. This waiver shall not apply with respect to any defense, claim, or cause of

action that a Settling Defendant may have against anyperson if such person

asserts a claim or cause of action relating to the OII Site against such Settling

Defendant.

XIII. FURTHER EFFECT OF SETTLEMENT/

CONTRIBUTION PROTECTION

44. Nothing. in this Consent Decree shall be construed to create any rights

n, or.grant any cause of action [o, any person not a Party to this Consent Decree. ¯

Except as provided in Paragraphs 41, 42, ¯43 and 47 (Waiver of Claims), the

Parties expressly reserve any and all fights (including, but not limited to, any right

to contribution), defenses, claims, demands, and causes of action that they may

have with respect to any matter, transaction, or occurrence relating in any way to

the WDI Site, the OII Site; or the Casmalia Site against any person not a Party’

hereto.

45. The Parties agree, and by entering this Consent Decree this Court

finds, that Settling Defendants are .entitled, as of the date of entry of this Consent

Decree, to protection from contribution actions or claims as provided by Section

113(0(2) and (3) of CERCLA, 42 U.S.C. § 9613(f)(2) - (3), for "matters

addressed" in this Consent Decree. The "matters addressed" in this Consent

¯
27-
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Decree are all response actions taken or to be taken and all response costs incurred

or to be incurred by the United States, the State ¯Plaintiffs, or any other person with

respect to the WDI Site, the OII Site, and¯the Casmalia Site, and the State Natural

Resource Damages Claim with respect to the Casmalia Site, except for those

~atters expressly reserved herein.

46. Each Settling Defendant agrees that, with respect to any suit or claim

for contribution brought by it for matters related to this ConsentDecree, it will

notify EPA, DOJ, and the State Plaintiffs in writing no later than 60 days prior to

the initiation of such suit or claim. Each Settling Defendant also agrees that, with

respect to any suit or claim for contribution brought against it for matters related

to this Consent Decree, it will notify EPA, DO J, and the State ¯Plaintiffs in writing

within I0 days of service of the complaint or claim upon it. Inadditi°n, each

Settling Defendant shall notify EPA, DOJ, and the State Plaintiffs within 10 days

of service or receipt of any Motion for Summary Judgment, and within I 0 days of

receipt¯ of any order from a court setting a case for trial, for matters related to this

Consent Decree. However, EPA, DOJ, and the State Plaintiffs acknowledge

notice of the claims for contribution already filed by Settling Defendants in

Powerine, et aL v. Estate of Rothschild, et al., Case No. CV 06-0855 (C.D. Cal).

47. In any subsequent¯administrative or judicial proceeding initiated by

the United States or the State Plaintiffs for injunctive relief, recovery of response

:osts, or other relief relating to the WDI Site, the OII Site, or the Casmalia Site,

Settling Defendants shall not assert, and may not maintain, any defense or claim

based upon the principles of waiver, resjudicata, collateral estoppel, issue

~reclusion, claim-splitting, or other defenses based upon any contention thatthe

~laims raised by the United States or the State Plaintiffs in the subsequent

proceedingwere or should have been brought in the instant case; provided,

however, that nothing in this Paragraph affects the enforceability of the Covenant

- 28 -
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Not to Sue by United States or the State Plaintiffs set forth in Sections VIII and X,

respectively,

XIV. RETENTION OF RECORDS

48. Until 10 years after the entry of this COnsent Decree, each Settling

Defendant shall preserve and retain all records, reports, or information (hereinafter

referred to as "records") now in its possession or control, or which come into its

~ossession or control, that relate in any manner to response actions taken at the

VDI Site, the Oil Site, or the Casmalia Site, or theliability of any person under

2ERCLA with respect to these Sites, regardless of any corporate retention policy

to the contrary.

49. After the conclusion of the 10-year document retention period in the

preced’mgparagraph, Settling Defendants shall notify EPA, DOJ and the State

Plaintiffs at least 90 days prior to the destruction of any such records, and, upon

request by EPA, DO J, or the State Plaintiffs, Settling Defendants shall deliver any

such records to EPA or the State Plaintiffs. Settling Defendants may assert that

certain records are privileged under the attomey-client privilege or any other

~rivilege recognized by federal law. If Settling Defendants assert such a privilege,

hey shall provide Plaintiffwith the following: 1) the title of the record; 2) the

:late of the recordi 3) the name,¯ title, affiliation (e.g., company or firm), and

address of the author of the record; 4) the name and title of each addressee and

recipieht; 5) a description of the subject of the record; and 6) the privilege

asserted. If a claim of privilege applies only to a portion of a record, the record

shall be provided to Plaintiff in redacted form to mask the privileged information

only. Settling Defendants shall retain all records that they claim to be privileged

until the United States has had a reasonable opportunity to dispute the privilege-

claim and any such dispute has been resolved in the Settling Defendants’ favor.

However, no records created or generated pursuant to the requirements of this or

-29 -
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1 any other settlement with the EPA or the State Plaintiffs pertaining to the WDI

2 Site, the OII Site, or the Casmalia Site shall be withheld on the grounds that they ¯

3 are privileged.

4 50. Each Settling Defendant hereby certifies individually that, to the best

of its knowledge and belief, alter thorough inquiry, it has:

a. not altered, mutilated, discarded, destroyed or Otherwise disposed of any

records, reports, or information relating to its potential liability regarding the WDI

Site, the OII Site, or the Casmalia Site since notification of potential liability by

the United states or the State Plaintiffs or the filing Of suit against it regarding

these Sites and that it has provided all documents and information sought by any

and all EPA requests forinformation pursuant to sections 104(e) and 122(e) of

CERCLA, 42 U.S.C. §§ 9604(e) and 9622(e), and Section 3007 of RCRA, 42

U.S.C. § 6972;

b. submitted to EPA and DOJ and, through EPA, to the State Plaintiffs,

Financial Information that fairly, accurately, and materially sets forth its financial

Circumstances; and that those circumstances have not materially changed between

the time the Financial Information was submitted to EPA and DOJ and the time

each Settling Defendant executes¯ this Consent Decree.

XV. NOTICES AND SUBMI. SSIONS

51. Whenever, under the terms of this Consent Decree, notice is required

to begiven or a document is requiredto be sent by one Partyto another, it shall be

22 directed to the individuals at the addresses specified below, unless those

23 individuals or their successors give notice of a change to the other Parties in

24 writing. Written notice as specified herein shall constitute complete satisfaction of

25 any written notice requirement 0fthe Consent Decree with respect to the United
. .

26 []States, EPA, DOff, the State Plaintiffs, and Settling Defendants, respectively.

27 t]

28 "

-30-
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As to DOJ:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Dep .artment of Justice (DJ # 90-11-2-!56/13)
P.O. Box 7611
Washington, D.C. 20044-7611

As to EPA:

12

13

14

15

i6

i7

18

Chief, Superfund Site Cleanup Branch
United States Environmental Protection Agency, Region IX
75 Hawthorne St.
San Francisco, CA 94105
Re: WDI Superfund Site

Russell Mechem
EPA Project Coordinator
United States Environmental Protection Agency, Region IX

~a
75 Hawthorne St.

n Francisco, CA 94105
: WDI Superfund Site

As to the Regional Financial. Management Officer:

David Wood, Chief, Cost Accotmting
United States Environmental
Protection Agency Region IX
75 Hawthorne St.
San Francisco, CA 94105
Re: WDI Superfund Site

As to State Plaintiffs:
19 Sa);areh Amir; Chief

Southern Califomia Cleanup Operations
20 [[Department of Toxic Substmaces Control

[11011 North Grandview Avenue
21 ~Glendale, CA 9.1201

22 ~ar.oline Rudolph "    "

23 [[Project Coordinator for theCasmalia Disposal Site ¯
[[Department of Toxic Substances Control

24 .[~.~). Box 806 .
cramento, CA 95812~0806

25
]]Roger Briggs, Executive Officer .

26 llCefitraI Coast Regional Water Quality Control Board
I]895 Aerovista PI., Ste !01

27 San Luis Obispo 93401

28

-31 -
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Theodora Berger
Senior Assistant Attorney General
Environment Section
Attorney General’s Office
State of California Department of Justice
300 South Spring Street
Los Angeles, California 90013-1230

As to Sealing Defendants:

Vincent J. Papa, Esq.
c/o Energy Merchant Corp.
126 East 36th Street
33’d Floor
New York, NY 10022

Albert M. Cohen, Esq.
Loeb & Loeb LLP

L0100 Santa Monica Blvd.; Suite 2200os Angeles, CA 90067

XVI. RETENTION OF JURISDICTION

52. This Court Shall retain jurisdiction over this matter for the purpose of

interpreting and enforcing the terms of this Consent Decree.

XVII. EFFECTIVE DATE

53. The effective date of this Consent Decree shall be the date upon which

this Consent Decree is entered by the Court.

XVIII. INTEGRATION/APPENDICES

¯ 54. This Consent Decree and its appendices constitutesthe final, complete

md exclusive agreement and understanding among the Parties with respect to the

settlement embodied in this Consent Decree. The Parties acknowledge thatthere

are rio representations, agreements or understandings relating to the settlement

3ther than those expressly contained in this Consent Decree. The following

appendices are attached tO and incorporated into this Consent Decree: "Appendix

A" is a map of the WDI Site; "Appendix B" is a map of the OII Site; "Appendix

C" is a map of the Casmalia Site; ,’Appendix D" is a list of the Financial

Information documents provided by the Settling Defendants; "Appendix E" is a

-32 -
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of the State Plaintiffs’ Settlement Amounts; and "Appendix F" is alist

at the Casmalia Superfund Site.

XIX: LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

55. This Consent Decree shall be lodged with the Court for a period of not

less than 30 days for public notice and comment. The United States reserves the

to withdraw or withhold its consent if the comments regarding the Consent

disclose facts or considerations which indicate that this ConsentDecree is

improper, or inadequate. Settling Defendants consent to the entry

Consent Decree without further notice.

56. If for any reason this Court should decline to approve this Consent

in the form presented, this agreement is voidable at the sole discretion Of

party and the terms of the agreement may not be used as evidence in any

between the Parties.

XX. SIGNATORIES/SERVICE

5̄7. Eachundersigned representative of a Settling Defendantto this

Decree, the Assistant Attorney General, Environment and Natural

~ources Division of the United States Department of Justice, and the State

certifies that he or she is authorized to enter into the terms and

of this Consent Decree and to executeand bind legally such Party to

"document.

58. Each Settling DefendantherebY agrees not to oppose entry of this

by this Court or to challenge any provision of this Consent-

unless the United States has notified Settling Defendants in writing that it

longer supportsentry of the Consent Decree.

.̄59. Each Settling Defendant shall identify, on ~e attached signature page,

and address of an agent who is authorized to accept service of process by

on behalf of that Party with respect to all matters arising under or relating to

-33 -



1 this Consent Decree. Settling Defendants hereby agree to accept service in that

2 manner and to waive the formal service requirements set forth in Rule 4 ofthe

3 Federal Rules of Civil Procedure and any applicable local rules of this Court,

4 including but not limited to, service of a summons. However, if no agent is

5 ispecified, the attorney, of record for each Settling Defendant shall be deemed to be

6 ~he agent authorized to accept service at the address listed. Settling Defendants

7 hereby agree to accept service in that manner and to waive the formal service

8 requirements set forth in Rule 4 of the Federal¯Rules of Civil Procedtire and any

9 applicable local rules of this Court, including’ but not limited to, Service of a

10 isummons.

1111 XXI. FINAL JUDGMENT

12

13

14

15

I6
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18

19.
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28

60. Upon approval and entr); of this Consent Decree by the Court, this

Consent Decree ¯shall constitute a final judgment between and among the United

States, the :State Plaintiffs and the Sett!ingDefendants. The Court finds that there

is no just reason for delay and therefore enters this judgment as a final judgment

under Fed. 1L Cir. P. 54 and 58.

SO ORDERED THIS~ DAY OF ,2007.

C ONSUELO B. MARSHALL
United States District Judge
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H-IE UNDERSIGNEDPARTY enters into this Consent Decree in the matter of
United States v. Powerine Oil Company, et al., No. CV04-;6435 CBM (JWJx),
relating to the Waste Disposal, Inc., Operating Industries, Inc., and Casmalia
Resources Superfund Sites.

¯

FOR THE UNITED STATES OF AME~~

Date RONALD J. TENPA~    ""

EAncting Assistant Attorney Generalvironment and Natural
Resources Division

U,S. Department of Justice
950 Pennsylvania Ave., NW,

Rm. 2718

Date KARL-J./FilNGERHOt~Y - -
¯ Environrt~ntal Enforck~ent Section

Environment and Natural
Resources Division

U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611

THOMAS P. O’BRIEN
United States Attorney
Central District of California

MONICA L. MILLER
Assistant U.S. Attorney
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THE-UNDERSIGNED PARTY enters into this Consent Decree inthe matter of
United States v. Powerine Oil Company, et al., No. CV04-6435 CBM (JWJx),
relating to the Waste Disposal, Inc., OI3erating Industries, Inc., and Casmalia
Resources Superfund Sites. ’ ’

FORTHE -uNITED STATES OF AMERICA

Keith Takata ¯               .
Director, Superfund Division
U.S. Environmental Protection Agency

Region IX
75 Hawthorne St.
San Francisco, CA 94105

Date Taly L, ~’olish /-
Assistant Regional Counsel
U.S. Environmental Protection Agency

Region IX
75 Hawthorne St.
San Francisco, CA 94105
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t:HE UNDERSIGNED PARTY enters into this Consent Decree in the matter of
United States vo Powerine Oil Company, et al.., No. CV04-6435 CBM (JWJx),
relating to the Waste Disposal, Inc., Operating Industries, Inc., and Casmalia
Resources Superfund Sites. ¯ "

FOR THE STATE PLAINTIFFS

I =k lo    . ¯
iJDttte ’ t ’ ¯                                                    Director

Site Mitigation and Brownfields Reuse
-Program. . " ’ ’
California Department of Toxic
Substances Control

Roger W. Briggs, Executive OtlicerCafifomia Regional Water Qualit3f"

control Board, CentralCoast Region¯

I(yan Broddnck, Director    -
California Department offish and
Game
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iTHE UNDERSIGNED PARTY enters into this Consent Decree in the matter of
1 United States v.Powerine Oil Company, et al., No. CV04-6435 CBM (JWJx), ,

relating to the Waste Disposal; Inc., Operating Industries, Inc., and Casmalia
2 Resources Superfund Sites.
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FOR THE STATE PLAINTIFFS

D~ite

Date

10

11

12
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24

25

¯ ~6

27

28-

Maureen F. Goi’sen, Dii;eetbr
California Department of
Toxic Substances Control

California Reglonal Water Quality
Control Board, Central Coast Region

Ryan Broddnck~ Director
California Department 0f.Fish and.
Game
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of
United States v. Powerine Oil Company, et al., No. CV04-6435 CBM (JWJx),
relating to the Waste Disposal, Inc., OlSerating Industries, Inc., and Casmalia
Resources Superfund Sites.

FOR THE STATE PLAINTIFFS

Date - Maur6efi E Gorsen, Director
California Department of
Toxic Substances Control

Date Roger W. Bffggs, Executive Omcer
¯ California Regional Water Quality
Control Board, Central Coast Region

          q~y/m Broddriek, Direc or
    California Department offish and

Game
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of
United States v. Powerine Oil Company, et al., No. CV04-6435 CBM (JWJx),
relating to the Waste Disposal, Inc., Operating Industries, Inc., and Casmalia
Resources Superfund Sites. . . .

FOR DEFENDANT POWERINE OIL
COMPANY

12345 Lakeland Boulevard
¯ Santa Fo Springs, CA. 90670

Agent Authorized tO Accept Service on Behalf of Above-signed party:

Name:

Title:

Address:
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United States v. Powerine Oil Company, et al., No. CV04-6435 CBM (JWJx),
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IResources Superfund Sites. . ¯ .

FOR DEFENDANT CENCO REF’INING
COMPANY n/k/a LAKELAND
DEVELOPMENT COMPANY

I2345 Lakeland Boulevard
Santa Fe Springs, CA 90670

kgent Authorized to Accept Service on Behalf of Above-signed Party:

Name:

Title:
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of
United States v. Powerine Oil Company, etal., No. CV04-6435 CBM (JWJx),
relating to the Waste Disposal, Ine.,.OlSerating Industries, Inc., and Casmalia
Resources Superfund Sites.

FOR DEFENDANT ENERGY
MERCHANT CORP.

Michael Egner ~       

Chief Financial Officer
126 East 56th Street, 33rd Floor
New York, NewYork 10022

Agent Authodzedto Accept Service on Behalf of Above-signed Party:

Name:                                                                   :

Title:
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A ttaehthent to C6nsCnt Decree for Powerine Oil¯Cempany; et-all "
- List of ability tO pay related documentation

X " "¯ .. . .

I. -Letter from Kenne .th W.P. Thomas, Arcadis to David Isola, Isola BoWers ~ With d~st
e~timate table,JanoarY, 14, 2004

.2. ¯Covet sheet for application for parties with limited financial abilities (dated March 30 2005).
Enclosures: " .     . "    "

: a. EPA Finan, i allStatement for Businesses,finsigned and undated
b, Energy Merchant GrOup organizational chart

. . ¢. By-laws of~Energy Merchant Corp.
d. Consent 0fSoie Director of Ehergy Mei-ehant Corp., January 2, 2003

¯ e) Consent of Sole Director 0fEne(gy Merchant Corp., Octobei’ilT, 2003 :~
f. Consent 0fSoie Director of EnergyMerchant Corp., April 1, 2004 ¯ :

¯ g: Consent of-SoleDi.rector of Energy Merchant Corp., January 2,2005-
h, Con.~nt of Sole Director of Energy Merchant Corp., April 25, 2005

i. Ce.rtificateof Amendment of.Certi’fieate of incoipomti.on; April 11, ~000
j. Cifibank account number 45215777, statements for periods ending April 30, 2004

¯ - through March 31, 2005                    ..
k. CombinedFinancial Statements for two yearsending December 31, 19~9 through

¯ ’ December 31, 2003,EnergyMerchant C0~rafion
L IRS Form 1120,U.S. Corporationtncome T~x Return, !999. through 2003

3. Letter from Albert M. Cohen, Loeb& Loebto Karl Fingerho0d, USDOj, February 1, 2006,
with enclosures: .
a. ReSponses to questions andsigfied verification
b. Detail of Trading Gaim & L0ses,/anuary-December 1999 ..
c. EMC CapitM Corp. Pioneer Account Summaryof monthly transactions, yeats ending

¯ . December 3 I~ 1999, 2000 . . . .
" .d. EMC Capital Corp. Refco Account summary of monthly transactions, years ending

.. December 31, 1999, 2000 . :
: e. EMC Capital Corp. S. Stone Account summary ~fmohthly:transactions, years ending

. ;. - .December 31, t999,2000
" :f. IRS Form li:20,.U.S. Corporation IncomeTax Return, 1999; for EnergyMercharii "

Corporation
. g. F’mancial Statements, December 31, 2001 and 2000, De~mber 3i, 2002--and2001

December 31, 2003 and Deb~ember 31, 2004 for Energy Merchant LLC
h. EMC Securities at Market, as of 12/31/00
i. Energy Merchant Corporation Form 1120 US CorporationIncome Tax Return Schedule

M-I and M-3 Analysisi 1-999 through 2004
j.

k..

. "

Energy Merchant Corporation Consolidated Balance Sheet, 2002 and 2003 .
IRS Form 1065, U.S. Return of Partnership Income:2002 and 2003, for Energy Merchant
¯ Advisory.Co., LLC ......
IRS Form 1120, U.S. Corporation Income Tax Return, 2003, for Energy Merchant -.
Holding, Inc. -
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m,
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q-

17.

IRS Form 1120, U.S~ Corporation Income. Tax.~Retum, 2002 and 2003’ for EMCCapitat
Corp.
tRS Form 1065, U.S. Return of Partnership Income, 2000, 2001 and 2002 for Williams
Techno!ogies.LLC" ¯    .    . ....
IRS F0rm 11120, U.S. Corporation Income Tax Return, 2002 and 2003, for Energy .-
¯Merchant Management Co., LLC
IRS Form t065, U.S. Retumof Partnerslfip Income, 2002 iand 2003, for EnergyMerchant
Investors Fund, LLC     :
-IRS Form 1120, U.S. C0rporation Income’ Tax Return,:2003, f6r Energy Merchant Corp-,
2004 : :
EMC Journal. Entries, FYE 12/31/98 ’
Let .ter from Leigh R. Fraser, R01~s & Gray, to Vincent-Papa, EMC, August 3!, 1999,

with enclosure: :Energy Mgrch~f~ LLC secured, t e_n?o., note, dated August31, !999

l_~tter fr6m Albert M. Cohen, Loeb & Loeb, to Karl Fingerhood, USDO.J, March. 13, 2006

Letter from Vincent PaPa, EMC.to Karl Fingeihood, USDO~, April1113, 2006, with
enclosures: " " " " " ’ :
a. Responses to questions.an.d signed.verification "
b. Letter from Karl Fingerhood, USDOJ, to Albert M. Cohen, Loeb & .L0eb, April 4, 2006
c. ¯ EnergyMerchant Co~. combined finariciat statement, December 3 i,. 2005 and

December 31, 2004 :.. -.:
d. Letter fromParis Hajali, BBL, to David-Is01a, Isola &Associates, March 8, 2006
e.. BB&T acc0unt.n.umbei; 0005153248895,monthly statements for periods en~ng 03:31-05

¯ through 03-3!-06
f. Citibank accom3, t number 45215777, monthly statements for periods ending:February 28,-

2.005 through FebmainJ 28, 2006
g. Advest accoum-fiumber 3002~3614, monthly account summaries for periocLs, ending

March 31, 2005 through Febnmry 28, 2006 ....
h. ¯ Advest aecount number 3008-5497, month ly account summaries i~or periods ending
: March 31, 2005 through E/~bmary. 28, 2006 ¯ ¯
i. Advest account number3008-5630, monthly account summaries for.. periods ending

¯ March 31,200.5 through August 3I, 2.005 andOctoi~r31, 2.005 through!anuary 3L 2.006
j. -Advest account-number 3.008.-5737, monthly account summaries for periods en~ng

March 31, 2005 through January.31, 2006          ...
k. Advest client statement, account number WWP-950306, March 31;2005

¯ .Letter from Albert M- Cohen, Loeb .~.Loeb, to Karl Fingedaood, USDOJ, May 2,.2006.
. - . - . ..

¯ Letter from Albert M..Cohen; Loeb & Loeb, to.K.arl Fingerho0d, OSDOJ, May 25, 2006,
with enclosures:

pme t C mp O ojecti0n (t ) ’a.- Lakeland Develo n o any- verhead Pr able "
. -          .          .. . .

b. ~ Environmental Libailities v~. Avaliable Resources (table). -
.                   -           -                  .      . -

-. .    - ., ’

Letterfrom AlbertM. Cohen, Loei6 &Loeb, to Karl Fingerhood, USDOJ, June28,.2006,
’ . . . .

. .
with enclosures:

5�



a. Lake!and Development Company-Overhead Projection detail (table)
b. Memorandum from Mike Abbasfard, Powedne Oil Company, to A1Gualtied, dated May

9; 1995 " " "
c, powefine. Oil CompanyEstimated Pipeline Aband0fiment Costs (table)
d. P0wefine Oil Company pipelines (maps) : .

" e. I~tter fromMark Stef/:y~ Longitude 123, toEdward Sato, Cenco Refining Company,
.December 17; 2002

9’.. Letter from Albert M. Cohen, Loeb & Loeb, to Karl Fingerh0od,.USDOJ, L Thomas Boer,

USDOJ, and Tali lolish, USEPA~ August 23, 2006, with enclosures:¯ Eqnipmentsales
~greement dated March 22, 2006

_., .. .

°

. . . ¯.
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Appendix F
Contaminants List

1,1,1 -T.richloroethane

1,1,2,2-Tetrachloroethane

1,1,2-Trichloro-l,2,2-trifluoroethane

1,1,2-Trichl0roethane,

!,l-Diehloroethane

1,I-Dichloroethene

1,2,3,4,6,7,8,9-OCDD

1,2,3,4,6,7,8-HpCDD

1,2,3,4,6,7,8-HpCDF
. ,

i 1,2,3,4,7,8#-HPCDF

i,2,3,4,7,8-HxCDD

1-,2,3;4,7,8-HxCDF

1,2,3,6,7,8-HxCDD

1,2,3,6,7,8-HxCDF

1,2,3,7,8,9-HxCDD "

1,2,3,7,8,9-HxCDF "

I~2,3,7,8-PeCDD

1,2,3,7,8-PeCDF
"° . .

1,2,3-Tnchlorobenzene

1,2~4-Triehlorobenzene " .

1,2,4-Trimethylbenzoie

l.,2-Dibromoethane

1,2-Dichlorobenzene

1,2-Dichloroethmie

1,2-Dichloropropane

1,3,5-Trimethylb .enzene

1,3-Dichlorobenzene

1,4-Dich!orobenzene

1,4-Di0xane

l,~l-Naphthoquinone

1,4-Phenylenediamine

2,3,4,6;7,8-HXCDF

2,3,4,6-Tetrachtoropheno1

2,3,4,7,8~-PeCDF

2,3,7;8-TCDD

2,3,7,8-TCDF

2,4,5-T

1,2,3,7,8,9-HxCDF

2,4-D

!.,2-Dibromo-3-daloropropane.

Casmalia Disposal Site

2;4-Dichlorophen0!

2,4-Dimethylphenol
f

2,~-Diniiropheno!

2,6-Diehlorophenol

EPA Regioh IX AOC NO. 99-02(0



Appendix F
Contaminants List

2-Chlorophenol

x2-Chlorotoluene :

2-Hexanone

2-Methylnaphthatefie

2-Nitrophenol

2-Picoline

4,4’-DDT

4-Ch!oro-3-methylphenol

4-Nitrophenol

Acenaphthene

Acenaphthylene

Acetone                  ¯

!Acetonitrile

Acetophenone

Aidrin

AilyI chloride

Alpha BHC

Aniline

Antimony

Arsenic

Barium

Bellzelle

Benzyl butyl phthalate

Beryllium

Beryllium

Beta BHC

bis(2-CMoroethoxy) methane

bis(2-Chl0roethyl) ether¯

ibis(2-Ethylhexyl) phthalate

Bromide

Bromobenzene

Bromochlorometliane

Bromodicttloromethane

Bromoform

Bromomethane -.

Cadmium

Carbon disulfide "

Carbon tetmehloride

Chlorobenzene

Chloroethane                .-

Chloroform

Chloromethane

Chromium

cis-I;2-Dichloroether~e

Casmalia Disposal Site -2- EPA Region IX AOC No. 99-02(e)



Appendix F
Contaminants List

Benzola]pyrene

Benzo[b]fluoranthene

Benzoic acid

Benzyl alcohol

DBCP

delta-BHC

Di-n-butyl ph~alate

Da’bromomethane

Dieamba

Dichlorodifluoromethane

Diehloroprop

Diesel Range Organics (C12 - C24)

Die thyl phthalate .

Dimethyl phthalate

Dinoseb

EDB

Endrin

Ethane, 1,1,2,2-tetrachl°r°- 1,2-di

Ethanol , ..

Ethylbermene :

FlUoranthene. ..

Fhorene "

gamma-BHC (Lindane)

cis-l,3-Dichloropropene

Cobalt

Copp~-

Cyclohexanone

Hexachlorobutadiene

Isobutyl alcohol

Isophorone

Isopropyl alcohol

Isopropylbenzene

Lead

m-Cresol

MCPP

!Mercury

Meth0xychlor

Methyl ethylketone

Methyl isobutyl ketone .

Methylene chloride

Molybdenum

n-Butylbenzene

N-Nitrosodi-n butylamine

N-Nitrosodiethylamine

N-Ni.trosodimethy!am~e

N-Nitrosomethylethylamine.

/.

Casmalia Disposal Site EPA Region IX AOC No. 99~02(e)

.



¯ Appendix F
Contaminants List

, ¯. . . ,

Hepta-CDDs

Hepta-CDFs

Heptachlor

Heptachlor epoxide

Hexa-CDDs

Hexa-CDFs

Hexachlorobenzene

r-.!sopropyltoluene

PentaCDDs,

Penta-CDFs ’

PentaChlorophenol

Phenanthrene

Phenol

Pyrene

Pyridine

see-Butylbenzene

]elenium

Silver . ¯

Sodium

Styrene

Sulfate

Sulfide

¯ Tetra-CDDs

.Casmalia Disposal Site

N-Nitrosomorpholine

n-Propylbenzene

Naphthalene

Nickel

o-Cresol

o-Xyiene "

~-Cresol

Tetra-CDFs

Tetraehloroethene

Tetrahydrofuran

Thallium "

;Tin

Toluene

Total Petroleum Hydro~rbons as Diesel Fuel

Total xylenes

tfans-t,2,Diehlor0ethene

Triehloroethene -

Triehloroetli~,lene

Trichlorofluoromethane

Vanadium ¯.

!Vinyl acetate

VinyTt chloride

Zine

-4- EPA Region IX AOC No. 99-02(e)

. ¯’.


